
3 Climax Molybdenum Climax Mine
Hwy 91 - Fremont Pass

Climax, CO 80429
A Freeport-McMoRan Company	Phone (719) 486-2150

Fax (719) 486-2251

October 20, 2014

Ms. Karen Hamilton
Chief, Aquatic Resource Protection and Accountability Unit
US Environmental Protection Agency Region 8
1595 Wynkoop St.
Denver, CO 80202

Ms. Lesley McWhirter, Senior Project Manager
U.S. Army Corps of Engineers
Colorado West Regulatory Branch
400 Rood Avenue, Room 134
Grand Junction, CO 81501

Re: McNulty Gulch, Climax Mine -Waste Treatment System

Dear Mmes. Hamilton and McWhirter:

Thank you again for the opportunity to meet to discuss the McNulty Gulch jurisdictional
determination (JD). As requested, attached are materials that were referenced in the presentation we
gave to you in that meeting, and that provide support for the determination that the entire southern
portion of the McNulty Gulch drainage is part of the "waste treatment system" at the Climax mine
and not a water of the United States. The materials confirm that the boundary of the waste treatment
system at the Climax mine is defined by the interceptor ditches (and associated natural hydrologic
divide features) present at the mine. The materials also confirm that from the very outset of the
federal Clean Water Act (CWA) and through Climax's over forty-year NPDES permit term, the
entire area within the interceptors ditches or that otherwise reports into the Climax mine water
system due to natural topographic divides or other routing has been considered as a source of mine
drainage subject to CWA Section 402 permitting requirements and has been carved out from any
other jurisdiction, including any inconsistent determinations that features within that area are
somehow jurisdictional waters of the United States.

Effluent Limitation Guidelines for the Ore Mining and Dressing Point Source Category

The U.S. Environmental Protection Agency (EPA) is mandated by CWA Section 304(b) to develop
technology-based effluent limitation guidelines (ELGs) for certain industrial classes of point sources
regulated under the permit program found in CWA Section 402 (i.e., the National Pollutant
Discharge Elimination System (NPDES) permit program). The ore mining and dressing category is
the Section 402 point source category directly applicable to the Climax mine (see 40 C.F.R. Part
440, Subpart J (copper, lead, zinc, gold, silver, and molybdenum ores subcategory)). The ELGs for
the ore mining and dressing point source category define those waters and water sources that are
regulated as mine drainage subject to the permitting requirements under CWA Section 402.
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Enclosed in Exhibit A are excerpted pages from EPA's October 1975 Development Document
(Volume 1) for interim final and proposed ELGs for the ore mining and dressing point source
category.

•	The underlined language on page 142 confirms that the ELGs for the ore mining category
focuses on the mine as a whole and defines "mine" broadly to include all land upon which
activities occur to extract metal ores from the earth and any adjacent land incidental to such
activities.

•	The underlined language on page 174 documents that mining has water quality concerns and
generates wastewater substantially different from other industrial categories. Water enters a
mine through groundwater infiltration or surface runoff and then must be treated prior to
discharge as mine drainage. EPA specifically recognized that, for some mining operations
managing large amounts of runoff "the use of diversion ditching, and grading to prevent, as
much as possible, excess water from entering the working area" is an appropriate and
effective water management practice, but this can only reduce and not eliminate all
wastewater within the mine site.

Enclosed in Exhibit B are exceipted pages from EPA's November 1982 Development Document for
final ELGs for the ore mining point source category {see
http://water.epa.gov/scitech/wastetech/guide/ore/upload/Ore-Mining DD 1982.pdf).

•	The underlined language on pages 12 and 213 recognizes that topography and climatic
patterns are significant factors in wastewater generation and treatment needs at metal mines.

•	Page 213 addresses control and treatment technology for the mining industry and recognizes
that "in the case of mine water, the operator often has little control over the volume of water
generated except for diversion of runoff from surface mine areas."

•	The underlined language on pages 220, 221, 297, and 298 confirms that limiting the total
volume of discharge through the use of interceptor ditches is expressly contemplated by the
ore mining ELGs.

•	Pages 43, 89, and 285-287 specifically discuss the treatment system at the Climax Mine
(identified in the Development Document as Molybdenum Mine/Mill 6102). In particular,
page 285 identifies the treatment system at the Climax mine for mine drainage and mill water
and expressly recognizes that "extensive runoff diversion works have been installed to reduce
spring discharge volume" as part of the system at the mine. This discussion confirms that the
boundary of the "waste treatment system" at the Climax mine is defined by the interceptor
ditches (and associated natural hydrologic divide features) present at the mine.

Scope of CWA Section 402 Permitting for Climax Mine

EPA issued the original individual NPDES (CWA Section 402) permit to the Climax mine in 1974.
This permit has been renewed six times by CDPHE, including most recently in 2013.

Enclosed in Exhibit C are relevant pages from the original individual NPDES permit issued by EPA
to the Climax mine on December 31, 1974.
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•	The original NPDES permit for this facility was issued prior to the ELGs' fmalization, but
the ELGs were in development contemporaneous with the development and issuance of the
initial Climax NPDES pennit. Consistent with the language from the development
documents for the ore mining ELGs, the 1974 NPDES permit specifically mandates the
construction of the east and west interceptor ditches as well as other canals and diversion
structures at the mine to ensure compliance with effluent limitations (see highlighted
language on pages 6 and 11 of 17).

•	The 1974 NPDES permit (page 15 of 17, subsection (D)) also requires Climax to maintain
and operate all interceptor ditches and canals in accordance with the "Facilities Operation"
paragraph on page 11 of 17 of the permit, confirming that the interceptor ditches were part of
the "treatment or control facilities or systems installed or used by the permittee to achieve
compliance with the terms and conditions of the pennit." By implication, all structures and
areas below the interceptor ditches are part of the treatment and control system {i.e., waste
treatment system) which, in turn, means that the water features, whether drainages or
wetlands, within these structures and areas are sources of mine drainage or process

wastewater and are not "waters of the United States."

•	The 1974 NPDES permit (page 15 of 17, subsection (C)) states as follows:
"All point source discharges carrying runoff or snowmelt that are unaffected by disturbed
areas within the permittee's facility and contains no process wastewater shall be excluded
from the effluent limitations and monitoring requirements of Part I, Section A.

Disturbed areas shall be defined as the areas disturbed by the permittee's operations
including, but not limited to areas from which overburden has been removed, or on which
it has been deposited, ore stockpile areas, milling and auxiliary facilities, tailings
deposition areas and all other nonpublic areas or facilities."

This permit language confirms that everything below the interceptor ditches (which were to
be installed to collect and divert water so it couldn't come in contact with any disturbed area)
would no longer be considered waters of the United States because it was an area subject to
the federal ELGs and formed part of the "waste treatment system" at the mine. In addition,
the definition of "disturbed area" and the location of the diversion ditches at the Climax mine
were consistent with the mining/affected lands boundary in the Climax mine's 1977 mine
pennit and plan administered by the Colorado Division of Reclamation, Mining and Safety.

Enclosed in Exhibit D are relevant pages from the renewed 1983 CDPS individual pennit and
accompanying permit rationale from CDPHE.

•	Pages 3, 4, 5, and 6 of 25 from the 1983 CDPS pennit contain "snowmelt bypass" effluent
limitations (Part 1.A.2). On page 5 of 25 is language defining a snowmelt bypass as "a need
to eliminate excess water /rom the industrial water system," "a need to terminate discharging
excess water from the industrial water system" and/or "excess water in the system resulting
from spring snowmelt." (Emphasis added). On page 6 of 25 is language in the snowmelt
bypass effluent limitations requiring the permittee to "maintain and operate all interceptor
ditches and canals and other diversions in accordance with Part II. A.4 of this permit." This
language confirms that the "industrial water system" at the Climax mine is the entire area
below the interceptor ditches, which is the area that must be collected and treated to meet
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applicable effluent limitations. This language also confirms that the interceptor ditches were
installed to divert water from the "industrial water system" and they need to be maintained
and operated to minimize the snowmelt runoff into the area below the ditches. In other
words, the permit clearly provides that the interceptor ditches form a divide between the
"industrial water system" subject to the CWA Section 402 permitting requirements and
potential upstream water features.

•	Page 6 of 25 from the 1983 CDPS permit contains a "no discharge" condition (Part LA.3)
that states that the permittee has "elected not to discharge from the process water system
during the period commencing December 25 through February 28" as long as certain best
management practices (BMPs) are met (emphasis added). The BMPs are defined in the
permit as those practices "which are the most effective and practicable means of preventing
or reducing the amount ofpollution generated hy runoff and other sources intercepted and
collected for discharge through discharge point OOP' (emphasis added). The permit also
identifies that the BMPs include "diverting unpolluted runoff around mine wastes" and
"managing interceptor and collector ditches, to best control contamination of intercepted
water." This section recognizes that there is a "process water system" and it encompasses

all the areas where "pollution [can be] generated by runoff and other sources intercepted and
collected for discharge through discharge point 001." Clearly, the permit defined the
"process water system" as the areas below the interceptor ditches because those areas

contribute wastewater for potential discharge through discharge point 001.
•	Page 24 of 25 from the 1983 CDPS permit is a figure labeled "Water Flow Schematic." This

figure confirms, consistent with the highlighted language on the attached pages from the
permit rationale which define wastewater at the mine to include "any uninterceptable
snowmelt and precipitation" (pages 2, 4), that all water below the interceptor ditches,
including mine water and any uninterceptible snowmelt and precipitation, is managed as
wastewater that must be captured and treated and is part of the "waste treatment system" at
the mine.

Enclosed in Exhibit E are relevant pages from the renewed 1988 CDPS individual permit.

•	Pages lb to Id of 19 from the 1988 CDPS permit contain "snowmelt bypass" language that is
virtually identical to the 1983 CDPS permit and is further confirmation that the interceptor
ditches form a divide between the "industrial water system" subject to the CWA Section 402
permitting requirements and potential upstream water features.

•	Page Ij of 19 from the 1988 CDPS permit is a figure labeled "Climax Water System" and
shows that the "waste treatment system" at the mine is bounded by the east and west
interceptor ditches and other related diversions.

Enclosed in Exhibit F are relevant pages from the renewed 1998 CDPS individual permit and
accompanying permit rationale.

•	Page 20 from the 1998 CDPS permit is a figure labeled "Climax Mine Water System
Schematic." This figure along with the attached language from the permit rationale further
illustrate that all areas within the interceptor ditches are part of the "waste treatment system"
at the mine.
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•	Note that specific stormmelt bypass provisions were eliminated from the 1998 CDPS
individual permit and subsequent permits although typical bypass language is still contained
in these subsequent permits.

Enclosed in Exhibit G are relevant pages from the renewed 2004 CDPS individual permit and
accompanying permit rationale.

•	Page 17 from the 2004 CDPS permit is a figure labeled "Climax Mine Treatment
Configuration." This figure confirms, consistent with the highlighted language from the
attached pages from the permit rationale, that the "waste treatment system" at the mine is
bounded by the east and west interceptor ditches and that the system includes "runoff from
McNulty Dump."

Enclosed in Exhibit H are relevant pages from the permit rationale/fact sheet from the renewed 2013
CDPS individual permit.

•	The highlighted language from the permit rationale/fact sheet is further confirming
documentation that the "waste treatment system" at the mine is bounded by the east and west
interceptor ditches and other related diversions.

We trust that this information will assist EPA and the Corps to determine that any wetlands or other
water features within the southern portion of the McNulty Gulch JD area cannot be subject to CWA
Section 404 jurisdiction because they are already subject to longstanding CWA Section 402
permitting history and requirements (including requirements imposed under the ore mining ELGs)
that make them part of a waste treatment system. We believe that these materials are unambiguous,
and our position is not an "interpretation" but rather a clear conclusion of this long-standing permit
history and regulatory support. This waste treatment system is bounded by the east and west
interceptor ditches (and associated natural topographic divides) at the Climax mine.

Thank you again for the opportunity to meet and to provide this additional documentation.

Environmental Manager

cc: Toney Ott, EPA Region 8, w/encl


